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THE ORDER OF BANKRUPTCY JUDGE’ RYAN DATED 9/14/76 


UTTTED SPATES DISTRICT COUT 
BOQUTIERN DISTRICT OF NEW YORK 


Reorganization 
Nos. 74 B 6146-802 
INTERSTATE STORES, INC., formerly Inclusive 
known as INTERSTATE DEPARTMENT 
SPOPES, INC., et al., 


Debtors. 


At New York, New York, in said District 


on the |L{“day of September, 1976 


This cause having come on to be heard on Se tember 10 
is ‘A 


1976, upon the epplication of JOSEPH R. CROWLEY and HERBERT 3B. 


order approving the sale of certain property located at 760 
Joe Orr Road, Chicago Neights, Illinois (the "Proper .y") owned 


by the debtor Illinois Topps Realty Corp. ("Realty") to John E.« 


higher or better offer as this Court may accept. 


NOW, upon the order to show cause dated August 14, 1976 
the application in support thereof, the order of Judge Cannella 
dated July 19, 1976 relating hereto and the memorandum and order 
of Judge Cdnnella dated August 16, 1976 declining to issue a 
stay of the July 19th order, and all prior proceedings had herein, 
and upon the hearing held before the undersigned at which hear- 


ing Dominick's Finer Foods, Inc. ("Dominick's") appeared and bid, 
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and Hancock's assignee, Patrick J. Doyle ("Doyle") appeared and 
bid, and Doyle having made the best and highest bid of $1,210,000, 
and it appearing to the satisfaction of this Court that it is in 
the best interest of the estate that the sale to Doyle for the 
price of $1,210,00 should be approved by this Court, and 


sufficient cause appearing therefor, it is 


NOW, on motion of Shea Gould Climenko & Casey, 


attorneys for the Trustees, 


ORDERED, that the Trustees, as Trustees of Realty, are 
hereby authorized to consummate the sale of the Property to 
Doyle, for a price of $1,210,000 substantially on the terms and 
conditions of the agreement dated August 24, 1976 between 
Hancock and the Trustees, as Trustees of Realty (the "Contract"), 
a copy of which is annexed to the aforesaid appl..cation as 
Exhibit "A" with such changes as were stipulated in the record, 
and with such further changes therein, except for any decrease 


in the price, as said Trustees shali approve; and it is further 


ORDERED, that said closing shall occur on September 


16, 1976 (or such later date as the parties may agree in writing) 


st 
at such time and place as Doyle and the Trustees shall agree, not- 


withstanding the pending appeal by Dominick's. of the aforesaid 
@ecision of Judge Cannella or anything in the contract to the 


contrary; and it is further 


ORDERED, that all liens and security interests against 


w ; : ‘ , 
any of the Property (except permitted encumbrances) and the 
same hereby are transferred to the proceeds of the vith the 
' 
same force and effect as they had when attached to t Property; 


and it is further 


ORDERED, that the Trustees, as Trustees of Realty, be 
and they hereby are authorized to reject the lease dated 
1961 between Bonobest Development Corporation, the predece 
in interest of Realty and the Decatur Dry Goods Coinpany, 


decessor of the debtor Topps of Chicago Heights, Inc.; and 


as further 


ORDERED, that the Trustees be and they hereby 
authorized to take all actions and execute a)] documents 
to effectuate the terms of the aforementioned agreement 


the within order. 
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THE TRANSCRIPT OF THE 9/10/76 HEARING 
BEFORE BANKRUPTCY JUDGE RYAN 


UNITED STATES DISTRICT COUPT 


SOUTRIPN DIETRICT OF NW YORK 
(In Rankruptcy) 


In the Matter 
-of- : RB €14-802 
INTERSTATE STORES, INC., et al, 
Debtors 


ee tn ee me ie em me OR ae ee Me 5 AR ee Ge 


United States Courthouse | 
Foley Square 

New York, ". Y. 
September 10, 1376 


Before: 


HONORABLE EDWARD J. RYAN, Bankruptcy Judge 


HEARING TO CONSIDER OFFER TO PURCHASE REAL PROPERTY at 
CHICAGO HEIGHTS, ILLINOIS 


APPEARANCES: 


Attorneys for Trurtees 

BY: LOSTER YASSKY, ESQ. 
GILAERT ROTKIN, ESO. 
PHILIP MANN, ESQ., 
Of Counsel 


GERALD I. METZ, C.S.R. 
OFFICIAL CCURT REPORTER 


| 
i 
| 
| 
| 
| 
MESSRS. SHEA, GCULD, KRAMER & CASLY | 
| 
| 


APPEARANCI.S (continued): 


MES°RS. COLIRPACH & DARTIE 
Attorncyvs for Dominick's riner Feods 
BY: ARTRUR SILVUUMAN, Boa. 
SKY GAILS TZ, ES. 
NEIL GOTLIIGN, ESO., 
Of Counsel 
645 Fifth Avenue 
New York, New York 


MESSRS. KRAUSE, HIRSCH & GROSS 
Attorneys for John FE. Hancock 
BY: SHELDON LOWE, ESQ. 
Of Counsel 
and 
JOSEPH SAMET, ESQ. 


MERYL WIENER 

Attorney for the Securities and 
Exchange Commission 

26 Federal Plaza 

New York, New York 


MESSPS. ZALKIN, RODIN & GOODMAN 
Attorneys for Institutional Bank Creditors 
BY: RURTON ARONSON, ESQ., 
Of Counsel 
750 Third Avenue 
New York, New York 


MR. YASSKY: Wa have on this morning the latest 


episcde in the continuing saqa cf selling 


the property in Chicaqo Heiahts, Illinois. 


I would like tc hand up an affidavit of 
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service of the notico of this hearing and 
salc and also a certificate of publication 
of the notica of the hearing tocsoy and 
sale. 


TIP CoUnr: So the notice has hecna 


given as required by Judge Cannella: is 


that correct? 

MR. YASSKY: Yes, it has. 

Your Yonor is fully familiar with 
the backqround of this matter. Ve have on 
now for the second time an application of 
the trustees to sell this property in 
Chicago Heights. Judqe Cannella has remanded 
the matter to your Honor for further 
proceedings and we have again noticed a 
sale to approve a contract to Pir. Hancock 


for the price of $725,000 or any higher 


offers that this Court will entertain. 

I understand that counsel for 
Dominick's has requested an adjournment 
of this matter, and I would defer the 
application at this time to aive him an 
opportunity to he heard. 


Tr1fF COURT: Surely. 
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Me SLUVER I ANs Your Jionor, on 
Wednesday of this week our firm sent letters 
to all parties who have aprcared, filed 
netices of anpeerance in this matter, statine 
that this morning we would make application 
for an adjournment. 

If your Foner would wish, I would 
hand up a copy of the letter. 

THE COURT: It isn't necessary, but 
if you wish to have it marked as Dominick's 
Exhibit 1 of today's date, is there any 
objection to it being received in evidence? 

MR. YASSKY: No, sir. 

MR. LOWE: No objection. 

(Letter marked Dominick's Exhibit 1 
in evidence.) 

MR. SILVERMAN: As your Honor knows, 
Dominick's was the successful hidder the 
first time around. The approval of the 
sale of the property to my client, 


Dominick's, was vacated by Judge Cannella, 


and my client has taken an appeal to the 


econd Circuit from JTudce Cannella's 


oreer. 


596a 


The Transcript of the 9/10/76 Hearing 
Before Bankruptcy Judge Ryan 


The way matters now stand, Jude Cannella 
has stated in a decision dited August: 16, 197, 
that "if the Court of Appeals deterrines 
that this Court's order shevld bo reversed, 
it may direct that the sale as confirmed 
by Judge Ryan on May 24, 1976, Le reinstated. 
The Court, therefere, does not believe 
that Dominick's will be prejudiced by 
the lack of a stay or that the consumation 
moot apeeal 
of a sale will vee the deri." 
We believe that an edjournrment of 
this proceeding today should be haa, to 
permit the appeal to qo forward, hecause, 
asp things now stand, if the Court of 


Appeals should reverse Judce Cannella, 


the prior decision of this Court of 


May 24, 1976, approving the prior sale, 
will be reinstated and whomever would be 


the purchaser today if the sale were to go 


forward today would be ousted. There is 


a second problem. In viaw of this order 
of Judce Cannella, the order -- contract 
that has keen proposed by Mr. Hancock has 


no meaning because the contract requires 
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the feller, the trustees, to deliver marketable 
title. 
In view of the orces of Judas Cannelle, 


there can be no celivery of marketabie 


title until the eppeal is Cetermince and 


only if the appeal is detemnainec adversely 
to Dominick's. 

We do not believe that a substantial 
adjournrent would he necessary hecnuse the 


Second Circuit has accelerated the appeal 


and we received a second order, scheduling 


order that requires us to file our briefs 
on September 22nd, the other side to file 
dts brief on October first, and the appeal 


to be argued, during the week of October 12. 


So that we have but 12 days to get 


our own briefs and appendix into the Court 


and the appeal will be, I'm certain, 
determined relatively soon after October 12 
in view of the acceleration of the arqument 
ané briefing schedule. 


I think that the main reason for not 


going ferward today, therefore, is to clear 


the stete of title by determining what 
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happens on appeal, to prevent a situation 
from developing where Mr. Vancock's offer 
4s nore than just an offer in the breeze, 
which it ds nov. Ha could walk awcy tomorrow, 
in view of the status of title at this time, 
and to let the dust settle and to prevent 


the trustees from, in effect, getting whet 


will only be a bottle of jclly. Ha could 


have a contract approved today which reaiiy 
means nothing to the trustees. 

THE COURT: Do you wish to be heard, 
Mr. Yassky? 

MR. YASSKY: Wa oppose the application 
for adjournmant. 

THE COURT: In affect, by granting 
an adjcurnment I would be overruling 
Judge Cannella by, in effect, giving a 
stay; is that your position? 

MR. YASSKY: That is certainly the 
main point. 

THC CCURT: Tt scems tc be self- 
evident, and I assume -~ now, what else? 

MR. YASERY: I intended to point 


that out and I won't reiterate it bccaure 
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the Gecision starts out hy ceclining to 
dssue the stay. 
THY COURT: Let me point cut that even 


though you indicated I am fully familiar with 


this matter, I am familiar with what happened 


before me and Judge Cannella's first decision. 
I was not chown a copy of that order on the 
application for a stay, but if you will, 
continue. 

MR. SILVERMAN: Showild we mark that 
as an exhibit, your Honor? 

THE COURT: No, it isn't necessary, 
counselor. It's part cf the record, 

MR. YASSKY: I just want to point cut 
several aspects. The estate can he 
prejudiced here by further delay. They are 
running costs -- 

THE COURT: I don't think we need go 
any further than the fact thot, in my 
opinion, lecally, if Y were to grant an 
adjournment of this application, in effect 
I would he overruling Judge Cannella's 
Genial of a stay for whatever reason he 


stated. 
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Lot me ask you this: is it clecr 
to the trustee that the trustce is of t:a 


opinion tat if the Court of Arreals siisll 


reverse Jucce Cannella, the offer today shall 


oe 


ra” 
then heconme peter and academic? 


YASSKY: If we have closed bofcre 
there is a decision -- 

THE COURT: What's your 

Im. YASSKY: Wa would close as scon 
as practicable after the Court a&pprovec 
the sale today. There is an ovtside Cats 
of December 1, but that was only an 
outside date for all possible contingencies. 

THE COURT: I assume the trustee 
Goes not expect to close within 48 hours. 

I doubt he intends to close within a week. 
I assume the trustee has some target date 
in mind which has been discussed with 
Dominick's. Is that so? 

MR. YASSKY: The contract is now 
with Pancock, your Honor, and if they are 
the successful bidders today, we would be 

ed to close within a vweek. 


THE COURT: ALL riaht. 


t Bs ‘ > ‘ 
ee 
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MR. LOE: If your Norer pleases, 
my firm represents Hancock, and I join in 
the trustees! application that the sale 
procecd today. 

THE CoImT: I have already denied 
the application for a stay, so T don't see 
any need to join in the trustces' application 
that it go forward. I have already said 
that the sale will go forward. 

But is there any question that 
Judge Cannella's statement is the understanding 


of the parties, that if his decision 


reversing my order approving the offer °, 


Deminick's is reversed, then what goes on 
here today shall hecome a nullity? 

MR. LOWF: T am not quite sure. I 
don't read Judge Cannella's decision 
that way. 

THE COURT: All right, that's the 
state of the record, gentlemen. Now does 
anyone else wish to be heard before we 
inquire whether anybody else wishes to 
make nu higher or hetter offer. 


MR. SILVEIMIAN: Yes, your Honor. I 


, ; 5 . ot 
ree 
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would like to recucst that the Court. 

inquire of Mr. Nancock two thinga. First, 

who is Ife. Hanceck bidding for? And, second, 

I would apprecicta the Ceure asking 

Mr. Hancock to represent that he is not 
acting directly or indirectly for AMY’, Inc., 
nor @oes he intend ner has he had 

discussions to s¢il the property to AMF, Inc., 
or eny affiliate or subsidiary thereof. 

The reason why I make this request, 
your Honor, is that AMF has entered this 
proceeding ostensibly as an independent 
creditor who stands in shoes different ‘Crom 
Mr. Hancock and asserts certain positions 


that Mr. Hancock is not permitted to assert, 


and I would like to know that Mr. Hancock is 


not acting in fact for AMF or an affiliate 
or subsidiary or in connection with AMF. 
MR. LOWL: I would chject to such 
a request. 
TIE COUNT: It's totally irrelevant. 
MR, LO‘: It's not even relevant. 
It's wholly inuprropriate. 


MIP COUNT: T oa at a loss to understand 
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2 
what it has to do with what I have hefore me. 
You may remember, arc the earlier 
hearing I characterized the position taken 
by XIF as being a tool so as to vive status 
on an appeal for the clained want of proper 

notice. As I recall Judge Cannella's 
decision, though, that wasn't discussed 

at all. So I'm at a loss to understand how 
AMF's status or lack of status has anything 
to do with what's before me today. 

MR. SILVERMAN: I think, your Honor, 
for purposes of the appeal the record oucht 
to be clear as to what the position of Amr 
and Mr. Hancock is. 


THE COURT: Now that clarifies it. 


I'm not going to use this hearing on an 


offer as a means of amplifying the record 
for purposes of the appeal fron the order 
cf Judge Cannella. So let's get on with 
the business at hand. 

You rise, Mr. Yassky. De you wish 
te be heard? 

MR, VASSRY: Only that it’s our 


application, your Foenor. 
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Tur COURT: Does anybody wish to mile 
a hiaher or better offer than the offer 
of JIchn Ilaencock? 

MR. SILVERMAT: Yes, your Fonor. 
Doninick's is prepared to make & better 
offer, and we do so under the following 
condition: sll offers that Dominick's 


submits this morning are submitted under 


pretest and without waiving any rights 

on appeal and we do so under a doctrine 

sect forth in the case of Gil-bhern Industries, 
Inc., a First Circuit case appearing at 

526 Fed. 2d, 267, decided December 4, 1975. 


That wea a situation in which a hidder 


obtained the property the first time 


around; he was required to go to a second 


round of bidding. He obtained the property 


the second time around. Ne still perfected 


his appeal, and the Court held that = he. 


was entitled to the lower price. 


‘= 


So that we submit all bids and all 
offers this morning on the understanding 


that we do it under protest and without 


waiving uny rights on our appeal. 
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Til COUPT: All riaht, how much < 
you bid? 

MM. SIWATRMAN: tith that understanding, 
we are prepared to hid the sane price on what 
we consider to he a hotter o*fer. The 
Hancock contract contains several conditions 
which, if not met by the seller, permits 
the buyer to walk avay. One condition that 
appears in paragraphs 4.1(b) and 5.1 and 5.2 of 
the contract is that the seller must 
deliver marketable title with certain 
permitted exceptions. 

My client is prepared to seek no 
cuts based on marketability. We were 


completely satisfied with the state of 


title four months ago at the last time 


that a title repert was received. If 

nothing has happened since that time and 
if title is delivered to us in the state 
that it was four months ago, not counting 


Judge Canne*la's order because we would 


meaeenen— ween cen tnenremamtee  e werner ne 


consider that a permitted exception, ve 


would accept title as it then was, it 


simply heing unccrstood that the trustccs 
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will take care of franchise tiares. 

In other words, we offer a hid which 
in this resrect dis tetter beeaure wa Co not 
seek marketable title and wa seek no ours 
based on marttetahle title. If the state of 
title is the sane as it was four months ac 


and the trustee pays the franchise taxes, 


which he is reauired te do in any event, 


we take the title in the state it then 
was. 

THE COURT: As you read your report 
as it was four months ago, would marketable 
title be able to be delivered? 

MR. SILVERMAN: No. 

THR COURT: What would render title 
unmarketable four months ago? 

MR. SILVFRMAN: There are various 
restrictions and encumbrances and 
rostrictive covenants and liens. We are 
prepared to take it in the state that 
it was -~- 

THF COURT: Is Nominick's prepared 
to take it subject to the state of the 


title as it appeared -- pardon me. I8 Hancock 
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prepared to accept {it subject to what 
appears in that title report of four nonths 
ago, Mr. Lowe? 

Off the record. 

(Discussion off the record) 

MR. LOWE: May I respectfully request 
a few moments, your Fonor. 

TER COURT: Certainly. 


MR. SILVERMAN: We have other things, 


THE COURT: Let's try to get rid of 
them one at a time. 
MR. LOWE: May I have a few moments? 
THE COURT: Will you need a few 
minutes? 
MR.LOWE: About five minutes. 
TNE COURT: Off the r ecord. 


(Discussion off the record) 


THE COURT: If you will state succinctly 


what the other phases of your offer are 
that render it a hetter offer. 

MR. SILVERMAN: In paragraphs 4.1(c) 
and 7.1(d) of the contract, the eeller has 


to deliver certain letters from tha 
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mortgages, Vassachusetts Mitual Life 
Insurance Company. Ve do not know whether 
tha seller can obtain thoce letters from 
Massachusatts Mutual if Hancock is the 
huyer. '2 do represent to this Court that 
the seller can have no difficulty in obtainin7 
those letters from Massachusetts Mutual if 
the buyer is Dominick's. We have been in 
touch with Massachusetts Mutual. 

THE COURT: J think that's being 
frivolous. If necessary, the trustee can 
subpoena Massachusetts Mutual in here, put 
them under oath ard require that they 
state the amount of the mortgage. I think 
that we are bordering on the frivolous 
with that. 

What's the third one? 

MR. SILVERMAN: They would have to 


consent to the transaction. The contract 


requires Massachusetts Mutual to consent 


to this transaction, your Honor. That's 
atated in the contract. We know that we 
can aqet that conscnt, that the trustees can 


get it if we are the buyer. We don't know 
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that about Mr. Nancock. 

Thirdly -- 

TR, COURT? I thought that was thi 

Mt. SILVIN*AN: No. That was second. 

Tre COM: Your firet one wae that 
marketability -- 

MR. SILVERMAN: First was marketability. 
Second was the letters fron the mortgagee. 

THE COURT: That's a two-pronged 
approach. 

MR. SILVERMAN: Yes. Third is that 


in paragraph 4.1(d) the seller is required 


property that runs a gas station known as 
Di-Gas, a waiver that the licensee waives 
his right to terminate the Di-Gas ‘icense 
agreement and waives his right to require 


the licensor to purchase the licensee's 


to deliver a waiver from a licensee on the 
| 


property. We are prepared to waive paragraph 4.1(d) 
in its entirety. 

THE COURT: You would take it, then, 
subject to the richts of NtGas without requiring 
a waiver from them: is that correct? 


een 
kl 


.. SILVEIMPMN: That's co-rect. 


| 
| 
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TRE COUNT: ALL riqht. Anything else 
at the present t'-a? 

PO. STIIVI' CAS: In wpararraph 23, the 
closina must eceur, in any event, hy December 
first under the acreement with Nancock. We 
would he prenare’d to extcnd that date to 
January 15th. 

MR. LOVE: How 46 that an 
improvement, your Honor? 

THE COURT: Please, Mr. Lowe. 

MR. LOWF: I'm sorry. 

MR. SILVERMAN: I emphasize, your 
Honor, that even if we were not to offer 
these changes in the contract which makes 


our offer, wa believe, a hetter offer, we 


believa our offer is hetter, in any event, 


because of the problem of there being a 

cloud on title by virtue of the appeal 

does not exist were we to win the anneal 

or lose the arpeal. Our client would he 

in possession of the prorerty, and a 

transaction would not have to he undone. 
THE COURT: That's a Mmotstrap 


arqunont, and YT will ask you, do you have 
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we se 


any other phacos of your offer that vou 


say are more attractive for the trustees? 

mR. STIANTIIAN: No, your fonor. At 
this tine we would match the price with those 
conditions. 

mH COTINT: At this time we will 


give a short adjournment to the trustees to 


Aigest what you have said, for Hancock to 
digest what you have said, and hefora we 
take the five-minute adjournment, does any 
other person here in Court wish to 
participate in the bidding for the property 
that's the subject matter of thin hearing? 


A VOICE: Yes, your Honor. 


THE COURT: You being who, sir? 


MR. LOWE: May I make just a statement 
for the record, if counsel will excuse me. 

If Your Ronor pleases, I would 
respectfully object to the imposition of 
any conditions at this staqe of the hearing 
or sale. The stay was Cenied by Judge Cannella 
on August -- 

TIF COUNT: What conditions are you 


talkirg about? The man arques that ha was 


+ i G@i?YH Qi im <A Be@e 2. »—§@m »~ 422 a 2a 4ee_a@e A... A. 


t* 
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fnvited hora to make a higher or, in the 
alternative, a better offer. Ne scys he has 
four points. lo shit five, Pot. the, f2ftn one, 
Iocon'’t oven consider, Four points that chow 
e"fec., t suyqested. to 
you, you night vant five ninuics to digest 
whet he sa‘'s so you cun arcane to ma@ thet 
it's not a better offer. 
MR. TOWER: All right, your Honor. 


TRE COURT: How you, sir, did you 


indicate that you wished to make a further 


offer? 
You represent whan, sir? 
MR. BRERNFIFLD: My name is Glen Bernfield 


and I'm fron the Chicago law firm of 


Panter, Nelson and Rernfield, and I 


we 


represent Mr. Patrick J. Doyle. Mr. Doyle 


has an assiqnnent of Mr. Fancock's rights 


under this contract, and we arn prepared 


to bid further in the event it is necessary 


on behalf of ~- 


Tif, COURT: For Haneocl:'s assigqnee? 
Mhy DORUPIC LG: Right, that's :correcet, 


in the courtroom, your 
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MR. STLVFRMAN: Do we have any 
indication as to Fr. Dovie's finoncial 
responsibility? 

There is an indication jn the 
record, as it stands, considering what 
went on in Yay, of Nerinick's financial 
responsibility. 

MR. LOWF: Y think we can deal with 
that at the aprrorriate time, your Honor. 

TRE COURT: Yes, we can. YT would 
simply like to hear arqument on whether 
these four sugg?stions of counsel for 
Dominick's makes it a better offer. 

MR. JOWE: May I be heard just 
one second? 

THE COURT: Surely. 

MR. LOWF: You have had a statement 
from counsel that he is prepared to hid 
more than $725,000. 

THT COURT: #a is playing his cards 
one at a time. Fa doesn't want to show the 
whole hand at once. Ne can't he criticized 


for that. 
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Mn. LOWE: If we get a hetter dollar 
offer, Coes Lt make any senca to ao into the 
esnditions? 

TT (COURT? T dent -henr a better 
aallar offer. FT inenrrivhat he sav 
hetter offer. I weuld like to hear from the 
trustee and from you whether vou agree it's 


a hetter offer, and Lf you don't think 


it's a better offer, tell me why. 


MR. LOWF: Ws will have a hetter collar 
offer, your Honor. 

THE COURT: Do vou want to make 
better dollar offer now? 

MR. LOWE: Do TI understand that 
don't intend to put in any etter or 
Gollar hid? 

MR. SILVERMAN: That is an incorrect 
understandina. 

TRE COURT: It 4s implicit from what 
has been said so far this morning. IY want 
to hear arguments and I will make a 
Gecision now on the cuestion whethar counsel 
for Pominick's has just made a better offer. 


ER. LOVE: Thank you. 
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(A recess was taken) 


(Rearing resined at 10:25 a.m.) 


MR. YASSKY: The trustee wishes to 


advise the Court that in our judament tho 
offer of Dominick's to purchase at the 
sane price as the Nancock contract is a 
better offer from the estate's atandpoint, 
primarily for the reason of the waiver of 
the Di-Gas matter. There is a potential 
claim against tha estate if Di-Gas would 
choose to exercise its rights under its 
license and that is a value, if not 
presently ascertainabtle. Certainly in the 
trustee's judqment he has considered it a 
value and would make the offer better than 
certainly a similar offer at another price. 

MR. LOVF: Before deferring to counsel 
for the assianee, I think it encunbent 
upon me to bring to the attention of the 
trustee -- 

TRF COURT: Who is qoing to speak 
for the person who in hiddinag acainst 
Neninick's, you or the other gentleman? 


WP. TOT: The other cenctlenan. 
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THE COURT: You speak for whom, then? 
eah £or Mr. Hencoex 


emt that I would 


TEE COVED: wnoor’™ har acsiqned 
his rights to this qentienar's client. 

MR. USE: That is venrrect. 

TPE COURT: Thore arn the tvo parties 
in interest. 

MR. YASSKYs We would want to make 
one point on the same essignment quastion 


because it's germane to what your lonor 


has just keen enpeakine to. 


TERE COURT: We don’t come to that, 
though, unless they arc able to persuade 
me that the Deminick's offer is not a better 
offer. 

MR. YASSYFY+: All right. 

AR. IOWE: XY will defer to counsel for 
the assicree. 

THE COUPT: Are you prepared to meat 
Dominick's terns? 

MR. BERS ID: Yeo we arc, your 


Tr the etne thant the e¢ructce and 
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Mr. Yasrky have indicated that the vaiver 
of the Di-Gas conitition fd: 

we are preonare? t7 waive that 

condition. 

THE COURT: Do vou. eatro waive the 
condition of mart-tahility? 

Pe. RERPRICT DO: Yee. 

THE COURT: And are ycu prepared to 
accept the title as it existed at the time 
that Dominick's had their title search 
four monthe aco? 

MR. BERNFIFTN: What was that date? 


If I'm aware of that date. 


As a matter of fact, we are prepared 


to accept the title as it existed on May 5, 1976, 
which is the date of the title report which -- 
THE COURT: You reserved anything 
that took place in the intervening period. 
MR. SILVERMAN: Fecept one thing which 
we didn't reserve and we are prepared to 
waive that effect on marketability. Ke 
would not assert as an effect on marketability, 
as destroying marketability, the pendency 


of the arpral or the order of Jucsre Cannella. 
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THE COUT: Yes, and I say that's 
@ hootetrap and that is rot even to he 
given considerction at the preset tine. 
ap, STINTUNAN: May I dust be heard 
on that roint. 


As matters now stanc, if there were 


to he a closing with Nr. Vancock cet up, 


wef could assert the JTudce Cannella order 
as saving there can be no marketability and 
walk away. 

MR, YASSKY: The trustees would insist 
on that waiver. 

THE COURT: I assume that's implicit. 

MR. YASSNKY: I would like it to be 
explicit on the record that Hancock would 
not assert the pending appeal as a cloud 
on the title. 

AR. EERUITIELD: So long as there is 
no stay, I think that's acceptable. 

MR. YASSKY: With the present state 
of the record. 

MR. BURMTIFILD: As the recorc now 
starcs, yes. 


TFS COUIUT: Vaat ehout obtaining consent 
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of Massachusetts Mutuil? 

MR. BPERYVPIFLD: Ve have no ohdection 
that, vour Woror. 

Ve will waive that requtrenent. I 
think Maseachurrtts Mutval must consent. 

THE COURT: Twen if they con't, you 
are prepared to co forward without their 
consent? 

MR. FPYREPIELD: Yes. 

THE COURT: We now have a Mexican 
stancoff. 

MR. SILVERMAN: Your Honor, on this 
question of title, YT would dust like to ask 
whether Mr. Doyle said he would waive the 
pendency of the appeal as a cordition? Is 
he prepared to say that he would close 
tomorrow or next week or the week after 
and pay the $725,000 and if the sale were 
set aside in the Court of Appeals, he gets 


nothing hack? Recause he took the state 


of title that existed and waived the pendency 


of the arpeal as a condition. 
THE COURT: Are you telling me if 


Neniniek'’s prevails on the anpeal, they 
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are not goiny to go forward at their -- 

MP, SIUC A: Nominier*s, of courte, 
will co. farvard. Norinick's will certainly 
ao ferward. The ocation is whether 
Hy. Doyle would he orercred to sav that 
he is willing to pav $725,000 for the richt 
to perhans renain in possession for a month 
and a half. That's what he's savincd. 

TPE COURT: That is of no concern 
to Pominick's. That's of concern to the 
trustees. 

All right, so we have a standoff, then, 
centlemen. 

Noes anybody wish to make a higher 
or better of fer? 


MR. LOWE: May IY be heard at this 


point? T would like to be heard. 


THE COURT: IT don't think it's fair 
to have tvo attorneys acting for the one 
interest, but go richt ahead, Mr. Lowe. 

TOVF: If your Honor pleases, 
I vould like to make a statement to the 
Cevrt that I think should be hroudht to 


rttontion of the Ceoirt and the €rustee. 
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I am informed hy Mr. Hancock that 
three weeks ayo he was approached inddrectly 
by a Fenrecentative of Necdnics.’s and 

rot to make any higher offer to 
this Coust for the mne th vas. submitted. 

THE. COUNT: What dees this have to 
do with anything that I have hefore me? 

MR. LOY think 4e) places this 
hearing in the appropriate context, your 
Honor. 

THE COURT: Are we supposed to conduct 
a grand jury investigation, or have a 
simple commercial matter proceed as it 
ought proceed? 

As I understand it, then, we have 
Dominick's counter-offer, which was better 
than the original offer of the assiqnee 
of Hancock. ilancock has met the Dominick's 
offer. Do you wish to make a higher or 


better offer? 


texms. 


MR. PUIRNEFITLD: Va would request that 


in view of the nadnitucle of the sale here, that 
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the dnercments he increments of $25,009. 
TYE COURT: “a. They will he $10,900. 
Hm, nMerriein: T take f¢ there is 


etill “tr. Faneonc's contract of $725,000. 


THT COND T. oe fy Onn hag 


You may 


$10,000 1¢ vou wish. 


MR. YEPVFIFID: tir. Novice will 
doing the bidding cn this. 

MR. DOYLF: $740,000. 

MR. STLVFRMAN: $750,000. 

MR. DOYLE: $760,006. 

MR. STITVERvAY: $779,000. 

MR. DOYLE: $780,005. 
SILVERMAN: $790,000. 
DOYLE: $800,000. 
SILVERMAN: $810,000. 
POYLF: $820,000. 
SILVER’: $830,000. 
NOYLE: $840,000. 
SILVPPAN: $850,000. 
DOYLE: $&60,000, 
SILVEPIAN: $370,000. 


noYET: *f999,000, 
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by ub 
STY, 


VRP Ais $890,090. 

pOYT™: £990,009, 
eyrepries, eayA nan, 
MOYLE: | 692,000. 
Svyscertasr., CAIn ANN, . 
royvrr: £940,000, 
RYT VPA: $950, 000, 
myrur: $960,000. 
SILVERMAN: $970,000. 
DOYLE: $980,000. 
SILVERMAN: $990,000. 
POYLF: $1 million. 
SILVERAM: $1,010,000. 
DOYLE: $1,020,000. 
SILVERMAN: $1,030,000. 
DOYLE: $1,040,000. 
SILVERMAN: $1,050,000. 
DOYLE: $1,960,000. 
STI.VFRMAN: $1,970,000. 
POYLE: $1,080,000. 
STTVERMVAN: $1,090,000. 

MR. DOYLE: ST.) mili ten. 

MR, SILVERYAN: Your Honor, at this 


t could we have core Indication as to 


The Transcript of 
Before Bankrupte! 


dndtestion of t> eesuce with the bidding 
beirnod -- 

TMM COURT: Iowoild roint out that I 
have highly cririted bicding. It hardly 
seems the apnprorrfiate tine to let things 
Gol down. You have ast $1.1 million. Tf 
don't think vo can do a D&R on the man in 
five minutes. 

MR. YASSRY: One of the terns in 
the notice was the ten percent down. 

MR. DOYLE: T have certificd checks 
for $150,008. 


THE RIPORTET: Me have your full 


POYLE: Patrick John Michacl Doyle. 


COURT? (Sis2 METI Ion, 
erry 
TOY Tt “Py L600 00, 


y tM 2 ee 
TE a ’ Spe Oy ONO. 
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DOYLE: $1,180,00f. 


PTT ITS EN Ne Sy 90) 090, 


$1.2 mili ton, 
state that 
nn is a hetter 


the likolibood of the 


proceeding being brought to a final cloee 


and nohody being custed sf possession and 
the transaction not being undone. 


MR. DOYLE: Your Honor -- 


TIX COURT: Please, Mr. PNoyle. 
MR. YASSKY: Can I ask a question. 
Noes that mean that the preservation 


of the rights on arpeal are now heing 


waived? 
MR. SILVERMAN: NO. 
TES COURT? NO. 
I think thet the final highest bid 


was made by fir, Doyle, $1.2 million. 


MR. SILVOURIAN: Your Fonor, may I 
why th: ceual bid of Dominick's 


Netter bia? 
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YR, BERUPTIOLD: © think that would 
be mute -- 
rn Carers TA me Pe 4 
We have hniddirag thet went uo 
You don"t bettcr it. Pa mice She lace 
fy dust reneating hin after, son doen't 
hetter it. Me hid 61.2 million on the 
anendment to the conditions as vere spelled 
out by you. We made the final hich hid of 
$1.2 million. 
MR, SILVENVAN: We helieve, your 


tonor, that if we match that: bid, it's not 


a higher bid, hut it is a Ketter hid. It is 
4nherently better for the trustees to 

accent the same bid of Dominick's because 
of problens which obviously are obviated 
that do exist if the offer of Hancock were 
accepted at the same price. 

MR, WASSKY: Your fonor, if I could 
point out te che Court -+ 


Treo COUrT: Must a minute. IT think 


wa are nov un in the realm of philosophy. 


As T uneerstare connsel's ardqument, it's 


a Nottor offer fr von thansh dollar-wisc 


BEST COPY AVAILABLE 


n 
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~ it's the sane, it release, the estate 


$i of the potenté:l! 


— 
~ 
- 
- 
oe 
- 
<j 
3 
~ 
i 
- 
it 
= 
9] 


; @ reyor: yy A es Oh ne a oi “yk yf Neyenge “7 
) oy Rye eae : PD weuld arcue tust = 
hy kha 2) a iam: WAM My Lo ca ees vs ht UE tahoe OME hot 
i fea what. T ws tea 4 \fs sreument. I'm 
fal noe qyivi> t i A wi an on Lt. 
9 WR BOPP INIh: Ia that Pontnick's 
10 final offer? 
1 fl MR. SILVERMAN: Yes 
ys Ss 
eae "7m. RENUPIFLD: We uncerstand that 
13 you have accepted our offer as being the 
14 final offer, os being the higher offer. 
¢ ‘6 : t 
1 THE COURT: Yes. 
ist MR. BRERNPIFID: In the event there 


is any problem with that, we would be 


prepared to go to $1,210,900. Nowever, 


if that is rot necessary, we will accept 


the higher offer, $1.2 million. 


2 THE COURT: You continue the bid 


of $1.2 nillion? 


MR REIT Ls) Paradan mie? | 


merry 


COURT: Your £ineal Hid te, $i.2 mitidon? 
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$1,270,000. 
we. Sys : Vas yme $1.2 mild 
; saying that I": hetter coffer. 
eo. YRecry: Congiderina che Jarse 
ie amounts inyol: Yauy Toner, if we could 
duat tatie two miritern of vour Fonor's 
. tine and ativalete on the record the 
a conditions as tT urcéerstand then, and that 
: ae is that -- 
\ Mj TIT COURT: OFf the xvrecord. 
12 | (Discussion off the record.) 
e THF comms: YT hold that the offer 
co of Nominick's at $1.2 million is not a 
Ls | better offer than the $1.21 million. I 
1G | reject Pominic’'s arqument that it is a 
i7 | better offer, >ccause if Dominick's offer 
1s {s rnecerted, that will obviate any of the 
1 problems that inhore in the pendency of 
wi) the apreal in the Second Circuit. 
Now, “r. Yaseky, if you want to 


summarize for the record what the trustees 


understrtna are the conditions under which 


4 Me. Povle's dinteocrectss are offering $1.21 million. 


aa PRL YACENY? Yor. Poa would iike 
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°. Doyle to rtipulate to the follieving: 


watraet go wer . Tareoack ana 


willins to acece 
record that: th: 
contract. as it 
higher price that's accented. 
MR. PMOMPITTIN: Yea. We have an 


assfionment that Mr. ines foes assume 


accented and I will 


deliver it. I believe the contract calls 
for duplicates and here they are. Let me 
make certain. 
MR. YASSKY: It is also understood 
“Mr. Doyle will waive th2 cordition 
respect to pni-Gas. 
MPR BEPNEFIFID: Yes, 
MR. Vrrevy: It is also understood 
Doyles accepts the title report 
ce then delivered to vou in May with the 


43 rRoy 
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Te ie ale *eprined <<.) you will 


not essert 2422 clon nthe t¢ftle, and 
you acerpt the title to be nartetrhle, 
notwithstancina the prevent statuc of the 
apreal by Dominick's of the order 
Judge Cannella? 

Ye, BPP oe) ees. 

TEE COUNT: Off the record. 

(Discussion off the record. ) 

Mm. YASSrY: Wt is understood that 
Mr. Doyle will waive the condition with 
respect to Massachusetts Mutual that 
Massachusetts *stual is remoiired to 
consent to the transaction? 

MR. PPTs Yes 


MR. YASeKY: Tt 48s also understood 


furthsr down-savnent will be delivereé 


trust thie, romaind. 
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40 


percent 


Incic cntally, Coes tne Commission 


wish to e«xnr-iss anthing on this, Ms. Wiener? 


PrRVrIcLys te would Iike to 
submit an order thie norning. Ve would like 
to have "fr. Yassky look at it first, but 
we can expecite the closing if we can have 
an order entcrei innediately. 

“Nn. MPINN: We have to give two days’ 
notice to Jucce Carrella under the order 
of reference for orcers of this nature. 
fo I'm afraid we cannot expedite it all 
that much. 

YRSONYs (Me wil) Took at Le; 


Closed) 
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HISTRICT COuRT 


INTERSTATE STORES, NC...y 
known as INTERSTATE DEPAR 


ENC. Se Bis 


Upon the annexed affidavit of 
sworn to August , 1976, with annexed 
“, 


proceedings had herein; 


LET John E. Hancock, BS S| er 
B. Siegel as Trustees of Illinois 
their attorneys, show cause before 
the United States Courthouse, 
York, New York, on August 
as counsel may be heard, why an order should no 
pursuant to Federal Rules of Appellate Procecur 
the order of this Court of July 20, 1976 vacati 
24, 1976 order of Bankruptcy Judge Ryan authori 


Trustees to consummate the sale of certain real property 


located in Chicago Heights, Illinois, or in the alternative, 


enjoining the said Trustees from entering into any transaction 


Jad 


the aforesaid real property, pending prompt 


prosecution of the appeal by Dominick's Finer Food, Inc. to 


the Court d ais for the Second Circo 
other and further relief as this Court dee 


and it is further 


the Trustees 


transaction 


Service of 


upon which it was 


heretotf 


The Order to Show Cause 
Dominick's in Support 
Pending Appeal, 


JOR 
y-i# 


6 


UNITED STATES. DISTRICT ‘COURT 
SOUTHERN DISTRICT OF NEW YORK 
wee ee enn HX Reorganization 
Nos. 74B 614-802 
Inclusive 


INTERSTATE .& snap 5S, INC., formerly AFFIDAVIT IN SUPPORT 
known as I! TEI STATE DEPARTMENT STORES, OF MOTION FOR A STAY 
INC 33 22 aL., PENDING APPEAL 


Debtors. 


County of New York 


Arthur C. Silverman, being duly sworn, deposes 
says: 

1. I ama member of the firm of Golenbock 
Barell, attorneys for Dominick's Finer Foods, Inc. ("Dominick's") 
which has appealed to the Court of Appeals for the Second 
Circuit from this Court's order of July 20, 1976 vacating 
two orders of Bankruptcy Judge Ryan. Judge Ryan's first 
order, signed May 24, 1976 authorized the consummation of the 
sale of certain real property located in Chicago Heights, 
Illinois (the "Property") by Illinois Topps Realty Corp. to 
Dominick's pursuant to a contract previously authorized 


by the Bankruptcy Court on May 17. Judge Ryan's second order, 
¥ E Yy J Y 


was Orally issued on June 28, 1976, after evidentiary hearing, 


and denied a motion brought by AMF, Inc. (a creditor) and 
John E. Hancock (a bidder for the property) to vacate and 


set aside the prior May 24 order. 


2. | £ Submit this atiidavit 
motion pursuant to Rule 8 of the Federal 
Procedure: to enjoin the Trustees from 


transaction to sell the Property, or in the alternat 


4 , ‘ : tas ~ 
to stay S Vacatut 


mending appeal as fi rt by. Dominick 
z rs 4 


Sectron 24 of the 


cause hecause an interim stay pending 


firm represe: 
intention to immediately ex 
next week) a contract to sell 
725,000 subject 
made clear 
granted, Domi 
harmed, will have no alternative re) 
be rendered moot. In contrast 


neither Hancock 


pursue diligently and expeditiously 


an appeal which we believe raises for 


Court of Appeals important questions concernin 


nature and scope of notices of hearing for the sale 


of 


property under the recently promulgated Chapter 

Rules, and (ii) the discretion of the Bankruptcy Judg 
approving notices addressed to a limited class of reci- 
pients. These issues are of paramount importance in the 
day-to-day administration of the estates of de 


ro 


bankrupts. 


4. A motice of appeal to the: Court 
the Second Circuit was filed by Dominick's on 
1976, and a copy thereof is annexed hereto as Exhibit 


5. The need for rclief pending appeal is obvious 


and Dominick's will be severely prejudiced unless such 


. 


relief is immediately granted, for if a contract is signed 


m 


by the Trustees and Hancock, Dominick's will be compelled 
either to abandon any interest in the property 
Hancock's offer. In either event 

moot and Dominick's would t 

and all its rights under the 

ana the Trustces. Similarly, in €ither event, 

will be irreparably harmed, for it must choose between 
giving up all rights to the Property ‘and giving up: for 
time (without reccurse against anyone) the advantageous 


> 


terms set forth in the contract between Dominick's and the 


Trustees. One obvious benefit to Dominick's is the $685,000 


price which is $40,000 less than the $725,000 bid of Hancock. 


In short, if relicf is not granted and the appeal is permitted 


to proceed, Dominick's must necessarily 


its good faith contract with the Trustees 


Moores Federal Practice, 


6% It is submi 
appeal which it should be 
Court,in vacating Judge Ryan's order 
remand: (1) the Trustees” Notice of 
indicate 
7ill be entertaincd 


pursuant to Bankruptcy Rule 10-209 (b) (4) 


notice of proposed sales of property be 


stockholders, indenture trustees, and o 
extent that the Trustee can) show ‘cause 


not required. Indecd the Court 


in national newspapers might be required 


as to thre 


exercise 


strong] 


v 


Df 


ms 


4 


uptcy 
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Show Cause 71a. A 
o 


an Oasy nyt yy 
tm oUuppo?r ) q 
et d 


teri a ; nn 
endtng Appeal, Da 


the view of Dominick's, that Judge Ryan 
y, carefully, and judiciously, 


pretation of the governi Jankruptcy 


reasonable, especially i f the 


i) there was 
the Securities and Exchange Coinmi 
Creditors' Committee 
to the 
or the iciency of the Lice. The only objecte 
who belatedly entered the scene--was a single crec 


stood to gain $4 (three one hundreths of 


a 


per dollar of Aim) £ ancoc} untimely 


ii) Hancock was advised 
prior to and at the Mayl7th hearing that another 


Lila’ 


intended to appear and respond to the Hancock of 


is 


higher price. 


iii) the sale involved only 0.4 


percent of the Debtor's total assets. 


iv) The) TrUstoes ha lcomonstrated the 
required good cause for the shortened period of notice and 
limited class of recipients ordered by Judge Ryaz The 
cause shown for shortening the twenty d >xriod the 


conditional sales contract between the rustees and Hancock 


which requires?! an accelerated notice period. 
that contract also provided that in -any event 
to be completed by June 1. In short 

imposs'‘ ble to comply with both the contract 
and th wenty day provision of Bankruptcy 
Moreover, the cause for 

i.e. that the Trustees shou] 10 > burdenea 
notice to 9,000 creditors 


sale of only 0.4% of the 


(c) Judge Ryan after conducting 
and carefully sifting Hancock's claim, concluded that 
set aside this s 2 would work a travesty of justice 
Opinion. Entirely adequate and prior notice was give: 


would work a gross injustice to Domonick's 


to be set aside.” June 28, 1976 


Canella's July 19, 1975 opinion 


ly arrived at conclus:; 
Significance to warrant 
may be allowed to decide issues of 
portance to the daily administration and dispostion 


estates in bankruptcy. 


"to This Court,’ of course, has the 


of its own order pending the determination of on 


appea] therefrom. Sec, 2.0.» ivor RB. Clark Co.) Vv. Hogan, 
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} ; oT PM ontiey gyiag mee et 
Order to Show Cause are 


yf 


T) 7 , p . Csi ay » 
VOMULNLECK 8 th CUPP 


Pending #1 
296 F. 
such a stay where a denial 
to dismissal I 


considerations such as irreparable harn 


favor. See, In re 


Fe Stipps 13337234 (Ee Fas 1972)7¢L 
507 (20 Cis. 1960) 


Taylor ioutad of Ed. ief Catv Sen. | 


a fas Gas ge : asa S «oDelteY's 
eGert_cdenied, 369 U.S: 


8. Dominick's has made no pi 


motion stay this Court*s order. 


Arthur 


Sworn to,-before me 
this /frkdday offug., 1976 
wae? ge Le ie 


4 
alt 02 es 
Ls PLO LET 


RONALD §. KATZ 
Hotery Public, State of Now York 
No. GONA 098 
Qualified Ie Westcnostar Caun 
Yorm bxplres, Maren 20, 1876 
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TELEGRAM DATED 5/17/76 FROM JOHN EF. HANCOCK 


ce stile te ntsc ate Ate 


IYYA141) (2151) (2-065877E138)PD O5/17/76 2151 
ICS IPMSENGZ CSP 
3123253622 TDOBN HINSDALE IL 82 05-17 O951P 


PMS HONORABLE EDWARD J RYAN, DLR BY 8:50 A 
BANKRUPTY JUDGE ROOM 2350 


UNITED STATES COURTHOUSE FOLEY. SQ 

NEW YORK NY 

REGARDING INTERSTATE STORES INC 748614802 INCLUSIVE. 
Sie 


ISHES TO INCREASE HIS OFFER TO PURCH 

O£ ORR ROAD CHICAGO HEIGHTS FROM TRE 

EALTY CORP TQ $725,000 UPON.THE SANE 

NTAINED IN THE PPEVIOUS AGREEMENT AND 
APPROVING THE CFFER OF SALE 
INCREASED OFFER OF JOHN 


JOHN M KAVEINY 
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Attorneys for Berra - APPkcL AS 
TRUSTAAS OF WW TARE TAI? 
COPY REC’D. 
KRAUSE JOABCH & GROSS 
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